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SYLLABUSBY THE COURT

1. “Ajoint tenant may convey hisundivided interest in redl property to athird person.
When oneof two joint tenants conveys hisundivided interest to athird person the right of survivorshipis
desroyed. Such third party and theremaining joint tenant hold the property astenantsincommon.” Syl.

Pt. 4, Herring v. Carroll, 171 W. Va. 516, 300 S.E.2d 629 (1983).

2. “Inreviewing atrid court'sgranting of amotion for judgment notwithstanding the
verdict, itisnot thetask of the gopdlate court reviewing factsto determine how it would haveruled onthe
evidence presented. Itstask isto determine whether the evidencewas such that areasonabletrier of fact
might have reached the decision below. Thus, in ruling on the granting of amotion for judgment
notwithganding theverdict, theevidencemust beviewedin thelight most favorableto thenonmoving party.
If on review, the evidenceis shown to belegdly sufficient to susain the verdict, it isthe obligation of the
appdlate court to reversethe circuit court and to order judgment for the gppdlant.” Syl. Pt 2, Alkirev.

First National Bank of Parsons, 197 W. Va. 122, 475 S.E.2d 122 (1996).

3. “In determining whether the verdict of ajury is supported by the evidence, every
reasonable and legitimate inference, fairly arising from the evidencein favor of the party for whomthe

verdict wasreturned, must be congdered, and those facts, which thejury might properly find under the



evidence, must beassumed astrue.” Syl. Pt. 3, Walker v. Monongahela Power Co., 147 W.Va. 825,

131 S.E.2d 736 (1963).

4. “Indetermining whether thereis sufficient evidenceto support ajury verdict the court
should: (1) congder theevidence mod favorableto the prevalling party; (2) assumethat dl conflictsinthe
evidencewereresolved by thejury infavor of the prevaling party; (3) assumeasproved dl factswhich
the prevailing party'sevidencetendsto prove; and (4) giveto the prevailing party the benefit of all
favorableinferenceswhich reasonably may be drawn from thefactsproved.” Syl. Pt. 5, Orr v. Cronder,

173 W. Va. 335, 315 S.E.2d 593 (1983), cert. denied, 469 U.S. 981 (1984).

5. “Ddlivery of adeed by the grantor with intent that it take effect ashisdeed and its
acceptance, expressor implied, by thegranteeareessentid toitsvdidity.” Syl. Pt. 3, Bennett v. Neff,

130 W. Va. 121, 42 S.E.2d 793 (1947).

6. “Possesson of adeed executed and acknowledged with dl formditiesisprimafacie

evidence of delivery.” Syl. Pt. 2, Evansv. Bottomlee, 150 W. Va. 609, 148 S.E.2d 712 (1966).

7. “A deed or ather insrument conveying aninterest in red estate cannot be ddivered to
the granteein escrow. A ddivery to him, even though stipulated to be upon certain conditions, will be

treated as an absolute delivery.” Syl. Pt. 3, Heck v. Morgan, 88 W. Va. 102, 106 S.E. 413 (1921).



8. “Toconditutelegd ddivery of adeed, the grantor must intend thet it presently vestin
the grantee the estate purportedly conveyed. The handing of the deed to the grantee without thet intent is
not delivery. The purpose of the manual delivery may be shown by circumstances. Among the
circumstances admissible are the subsequent control of the property described in the deed, and the

subsequent conduct of the parties.” Syllabus, Frenchv. Dillon, 120 W. Va 268, 197 SE. 725 (1938).

9. “*Whether there hasbeen addivery of adeed isaquestion of fact rather than of law
depending upon theintent of the grantor tovest anedtaeinthegrantee’ Syl. pt. 2, Parrishv. Pancake,
158 W.Va. 842, 215 SE.2d 659 (1975), quoting, Garrett v. Goff, 61 W.Va. 221, 56 SE. 351

(1907).” Syl. Pt. 3, Daugherty v. DeWees, 172 W. Va. 553, 309 S.E.2d 52 (1983).

10. “When, uponthetria of acase, the evidence decidedly preponderates against the
verdict of ajury or thefinding of atria court upon the evidence, this Court will, upon review, reversethe
judgment; and, if the casewastried by the court inlieu of ajury, this Court will make such finding and
render such judgment on the evidence asthettria court should have made and rendered.”  Syllabus Point

9, Bluefield Qupply Co. v. Frankel's Appliances, Inc., 149 W. Va 622, 142 S.E.2d 898 (1965).



Per Curiam:

Thisisan goped by Mr. David Click, Mrs Anne Click, and the Edate of Mr. LewisClick
(hereinafter “ Appellants’) from an order of the Circuit Court of Cabell County denying their motion for
judgment asamatter of law or anew trid subsequent to ajury finding thet 21993 deed conveying various
parcdsof red estateto Davidand AnneClick wasnull and void. Thejury’ sfinding effectively conferred
the propertiesin questionto the Appellee, Ms. ErnestineWalls.* The Appellants appedl to thisCourt,
contending that the lower court erred in failing to grant judgment asametter of law or, in the dternative,
anew trid. We agree with the contention of the A ppellantsthat the lower court should have granted

judgment as a matter of law and reverse the decision of the lower court.

I. Facts and Procedural History
From 1976 through 1982, L ewisClick, thehusband of Appdlant Anne Click and thefather
of Appdlant David Click, acquired five parcels of land in Cabell County, jointly owned with Ernestine

Wallswitharight of survivorship. Included in these propertieswas an apartment? occupied since 1985

‘ErmedineWdlsand LewisClick werefriends, businessassodiates, and licensed reditors. Although
they never entered into aformal, written partnership agreement, they filed partnership tax returnsand
conducted business as ELF Partnership.

“The gpartment building, Hamill Apartments, islocated on the corner of Eighth Stret and Tenth
Avenuein Huntington, West Virginia Mrs. Click continuesto resdein that apartment. Sincethe lower
court’ sdenid of the pogt-trial motions, a.condition of the court entering astay pending gpped was that
Mrs Click pay $500.00 monthly rent into an escrow account. Thet amount hasbeen paid monthly by Mrs.
Click since May 2000. The Appellee aso residesin the Hamill Apartment building.
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by LewisClick and hisdisabled wife, Appdlant AnneClick, age 72. Accordingtothe Appdlants Lewis

Click cared for Mrs. Click “asif shewereachild, induding her physica, emotiond and financid needs™®

InApril 1993, Lewis Click engaged the services of Huntington attorney Seaton Taylor to
prepareadesd with repect tothree of thejointly held properties, conveying hisundivided one-haf interest
inthree of thefive propertiesto hiswifeand son.* Lewis Click executed thedeed a Mr. Taylor’ soffice
on April 21, 1993, and acknowledged the deed before anotary public on that day. Mr. Click took
possession of the deed asheleft Mr. Taylor' soffice. It wasstipulated at tria that the execution and

acknowledgement complied with West Virginia law.

David Click tedtified thet hisfather, Lewis Click, tegphoned him and directed him to open
asafedepost box, accessbleonly by David and AnneClick. David Click further tedtified that LewisClick
thereafter delivered the deed to David, instructed David to place the deed in the safe deposit box, and

further ingructed David not to record the deed until Lewis degth. Accordingto David Click’ stestimony,

*Accordingtothe Appellants, Mrs. Click began suffering from schizophreniaintheearly 1960's
and never fully recovered. Sheremainsdisabled, despitemedicationswhichimproved her conditionto
some extent.

“This Court recognized thelegitimacy of aconveyance by ajoint tenant with right of survivorship
iInHerring v. Carroll, 171 W. Va 516, 300 S.E.2d 629 (1983), and clearly established the ability of
ajoint tenant to convey hisundivided interest to athird party, thereby destroying theright of survivorship.
This Court stated as follows in syllabus point four:

A joint tenant may convey hisundividedinterest inred property toathird
person. When one of two joint tenants conveys hisundivided interest to
athird persontheright of survivorshipisdestroyed. Suchthird party and
the remaining joint tenant hold the property as tenants in common.
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LewisClick dsotold hisson that Ms. Wallsunderstood thet the propertieswereto be conveyed to Lewis
Click’ sfamily, but “just to be sure, I'm going to give you this- - - I'm going to give you the properties
now.” David Click also testified thet hisfather told him and his mother that “hewould teke care of the
properties, for [them]” until hisdeath. David Click testified that he placed the deed in the safe deposit box,
accessbleonly by Anneor David Click and that the deed remained in the safe deposit box until after Lewis

Click died on April 14, 1998.

David and Anne Click recorded the deed on April 28, 1998, fourteen days after Lewis
Click’ sdeath. OnJune 19, 1998, Ms. Wadlsfiled acomplaint against the Appellants, dleging that by
reason of thedeath of LewisClick andthe survivorship provisonsof tharr joint titles, she becamethesole
owner of thethree parcdsinquestion. Inher complaint, Ms Wallsrequested that thelower court declare

the deed null and void.

Tria was conducted on December 8, 1999, and the jury concluded that there was no
effectiveddivery of thedeed from LewisClick to Anneand David Click. On January 14, 2000, thelower
court entered an order infavor of Ms Walls holding asfollows. “Based uponthejury’ sverdict, the Court
determinesthat thedeed dated April 21, 1993, between LewisR. Click, grantor, and AnneC. Click and
David L. Click, grantess, isvoid and ineffectiveto trandfer and convey thered property described therein”
On January 24, 2000, the Appdlantsfiled amoation for judgment asametter of law or, inthe dternative,
aanew trial. Thelower court denied that motion, without stated reason, on May 16, 2000. The

Appellants thereafter appealed to this Court.



[1. Standard of Review
The Appdlantsfiled amation for judgment asametter of law or, inthedternaive, anew
trid.®> In syllabus point two of Alkirev. First National Bank of Parsons, 197 W.Va. 122, 475
SE.2d 122 (1996), thisCourt explained thestandard of review for ajudgment notwithstanding theverdict®
asfollows:

Inreviewingatria court'sgranting of amotion for judgment
notwithstanding the verdict, it is not the task of the appellate court
reviewing factsto determine how it would haveruled onthe evidence
presented. Itstask isto determinewhether the evidence was such that a
reasonabletrier of fact might havereached the decison below. Thus, in
ruling onthegranting of amoationfor judgment notwithsanding theverdict,
theevidencemug beviewed inthelight modt favorableto the nonmoving
paty. If onreview, theevidenceisshown to belegaly sufficent to sugtain

We addressed the standard of review for adenia of amotion for anew trial in Tennant v.
Marion Health Care Foundation, Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995), and explained as
follows:

Wereview therulingsof thedrcuit court concerning anew trid anditsconduson
asto theexistence of reversible error under an abuse of discretion standard, and we
review thecircuit court'sunderlying factua findingsunder aclearly erronecusstandard.
Questions of law are subject to a de novo review.

Id. at 104, 459 S.E.2d at 381. Becausewe baseour opinion uponthe concluson that the lower court
erred infalling to enter judgment asamaiter of law, we utilize the sandard of review gpplicableto such
denial rather than the denial of the motion for a new trial.

*Amendmentsto Rule50 of the Federd Rulesof Civil Procedure abandoned the terms*“ directed
verdict” and “judgment n.o.v.,” which were commonly associated with the former rule, in favor of the
phrase”judgment asametter of law.” InWest Virginia, thedesgnation of aRule50 motionasa“moation
for judgment notwithsanding theverdict” also changedtoa“judgment assametter of law” intheamendment
to Rule 50 effective April 6,1998. SeeMiller v. Triplett, 203 W. Va. 351, 356, 507 SE.2d 714, 719
n.8(1998). In Barefoot, we specified that “[t]he amendment did not, however, affect éther the sandard
by which atrid court reviews motions under therule or the sandard by which an gopdlate court reviews
atria court'sruling.” 193 W. Va. at 482, 457 SEE.2d at 159 n.7.
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theverdict, itistheobligation of the gppellate court to reversethecircuit
court and to order judgment for the appellant.

This Court also also addressed thisissuein Barefoot v. Sundale Nursing Home, 193 W. Va. 475,

457 S.E.2d 152 (1995), as follows:

Thus, acircuit court'sdenia of amotion under Rule 50 of the Rules of
Civil Procedurewill bereversed only if thefactsandinferencespoint o
grongly and ovewhdmingly infavor of the movant thet areasonabdlejury
could not reach a verdict against the movant.

In other words, wewill reversethe circuit court'sruling denying sucha
moationif, after scrutinizing the proof and inferences derivabletherefromin
thelight most hospitableto the plaintiff, we determinethat areasonable
factfinder could have reached but one conclusion[.]

Id. at 482, 457 S.E.2d at 159.

Theagppropritestandard for reviewing ajury verdict wasenundated in syllabus point three
of Walker v. Monongahela Power Co., 147 W. Va. 825, 131 S.E.2d 736 (1963), asfollows:
In determining whether the verdict of ajury issupported by the
evidence, every reasoneble and legitimateinference, farly aisng fromthe
evidenceinfavor of the party for whom theverdict wasreturned, must be
conddered, and thosefacts which thejury might properly find under the
evidence, must be assumed astrue.

In syllabus point five of Orr v. Crowder, 173 W. Va 335, 315 SE.2d 593 (1983), cert. denied, 469

U. S. 981 (1984), this Court held:

[i]n determining whether thereis sufficient evidenceto support a
jury verdict, the court should: (1) condder the evidence most favorable
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totheprevailing party; (2) assumethat dl conflictsinthe evidence were

resolved by thejury infavor of theprevaling party; (3) assumeasproved

al factswhich the prevailing party's evidence tendsto prove, and (4) give

tothe prevailing party the benefit of al favorableinferenceswhich

reasonably may be drawn from the facts proved.

[1l. Discussion

TheAppdlantscontend that theevidencewasinsufficient to support thejury’ sverdict thet
there was no effective ddivery of the 1993 deed from Mr. Click to Anneand David and that the lower
court erredin refusing to enter judgment asametter of law infavor of the Appdlantsor, inthedternative,
grantanewtrid. Toadequatdly evduatethe Appelants contentions, thisCourt must congder thelegd
requirementsfor effective delivery of adeed, theimpact of the Appdlants presentation of primafacie

evidence of delivery, and the legal ramifications of a conditional delivery of a deed.

A. Elements of Effective Delivery

Established precedent dictates that a deed takes effect from its actud or constructive
delivery. Jonesv. Wolfe, 203 W. Va. 613, 509 S.E.2d 894 (1998); Parrish v. Pancake, 158 W.
Va 842,215 SE.2d 659 (1975). InJones, thiscourt explained that “[r]ecording of the deed isnot
critica and acknowledgment isnot essentid toitsvdidity.” 203W. Va at 615, 509 SE.2d & 89. In
syllabus point three of Bennett v. Neff, 130 W. Va 121, 42 SE.2d 793 (1947), this Court explained
that “[d]divery of adeed by thegrantor with intent thet it take effect as his deed and its acceptance, ather
expressor implied, by the grantee are essentid toitsvdidity.” InGarrett v. Goff, 61 W. Va. 221, 56

S.E. 351 (1907), this Court reiterated its earlier holding that “[t]o congtitute adelivery of adeed, the



grantor must by act or word, or both, part with dl right of possesson and dominion over theingrument with
theintent that it shall takeeffect ashisdeed.” 1d. at 230, 56 S.E. at 355 quoting GainesV. Keener,

48 W. Va 56, 35 S.E. 856 (1900).

Thus, effectiveddivery of adeed mustinclude (1) transfer of possesson of avalid deed

satisfying all required formalities, and (2) intent of the grantor to divest himself of title.

AsthisCourt recognized in Evansv. Bottomlee, 150 W. Va. 609, 148 S.E.2d 712
(1966), “[n]o particular form of ddlivery isrequired.” Id. at 623, 148 SE.2d a 721. “A deed may be
manudly given by the grantor to the grantee, yet thisisnot necessary. Thered test of ddivery is didthe

grantor, by hisactsor words, or both, intend to divest himsdlf of title? If so, the deed isddivered.” Id.

B. PrimaFacie Evidence of Delivery
InHeckv. Morgan, 88W. Va 102, 106 SE. 413 (1921), this Court examined theissue
of aconveyanceof redty and explained that “[p]assesson of aningrument of thischaracter by thegrantee
isprimafadeevidencethat it was ddivered to him with theintention thet it should convey thegrantor’ stitle
... 1d.a112-13, 106 SE. at 417. Thispresumption based on possession wasreteratedin syllabus
point two of Evans, asfollows “Possesson of adeed executed and acknowledged with al formditiesis

primafacie evidence of delivery.” 150 W. Va. at 609, 148 S.E.2d at 713.



Consequently, uponthe Appdlants proper presentation of evidencethat they obtained and
retained possession of theingrument in the ssfe deposit box from thetime of ddlivery until after the deeth

of Lewis Click, the Appellants established a prima facie case of effective delivery.

C. Invalidity of Conditional Delivery; Delivery Immediately Passes Title

TheAppdlantsmaintainthat evenif theddivery could beregarded as*“ conditiond” snce
LewisClick asked that the deed not berecorded until hisdesth, such condition of ddlivery isineffective,
resulting in theimmediate effective delivery of thedeed. Thisconcept wasexamined inDorr v.
Middleburg, 65 W. Va. 778, 65 S.E. 97 (1909), and this Court explained as follows:

[1]n the case of adeed for land, absolute and complete onitsface, if it be

mede, executed, and ddivered by thegrantor to the grantee, to take effect

upon any condition, the conditionisvoid and the deed becomes absol ute,

andthetitle passesimmediady ontheddivery thereof, and the condition

cannot be shown by parol evidence so asto defeat the deed.
Id. & 785-86, 65 SE. & 100. Smilarly, in Heck, this Court held that a condition that a deed would be
vaid only if acopy werefurnished to the defendant wasineffective. 88W.Va a 112, 106 SE. a 417.
Syllabuspoint threeof Heck establishes: “ A deed or other instrument conveying aninterestinred etae
cannot beddivered tothegranteein escrow. A ddivery to him, even though stipulated to be upon certain
conditions, will betrested asan absolute ddivery.” 1d. at 102-03, 106 SE. a 413. Likewise, in Rouss
V. Rouss, 90 W. Va 646, 111 SE. 586 (1922), this Court explained that an dlegation of an agreement
to hold the deed “ amountsto nothing.” 1d. at 652, 111 SE. a 588. The ddivery of the deed by the

grantor to the grantee is absolute since a deed cannot be delivered in escrow. Id.



In Liggett v. Rohr, 122 W. Va 166, 7 SE.2d 867 (1940), an instrument in the form of
aland grant by parentsto thar children was properly executed and ddivered. It contained, however, a
provision that it was not to take effect until the mother'sdesth. Finding that aconditiona deedisdill
deemed avalid immediate transfer, this Court held that the children were “vested with animmediate
estate” Id. at 169, 7 S.E.2d at 869. TheLiggett Court relied upon the prior decision of Lauck v.
Logan, 45W. Va 251, 31 SE. 986 (1898). InLauck, parentshad executed and delivered aland deed
totheir son, containing thefollowing dause: “But itishereby distinctly understood and stipulated thet this
Oead Shd| takeand beinfull forceand effect immediatdy after the sad William Logan shdl depart thislife,
andnot sooner.” 1d. at 252, 31 SE. a 987. The Lauck Court held that theinstrument wasavalid deed

and conveyed a present estate to the grantee.

InRust v. Commercial Coal & Coke, Co., 92W. Va. 457, 115 SEE. 406 (1922), the
grantors conveyed property to their daughter, with thefollowing dauss “It isherefully undergood thet this
deed isnot to take effect until after the death of thesaid Truman Gore. . ..” 1d. at 460, 115 SE. a 407.
This Court ruled:

That thegrantor rexved alifeesateto himsdf doesnat affect the
meatter. What we areto consider isthe estate granted, not what was
reserved. Nor do wethink that theprovisoninthedeed thet it isnot to

take effect until after the death of Truman Gore has any bearing on the
case. ...

Under thetermsof the deed in the case at bar, Susan L. Gore was not
entitled to possessonuntil thedeeth of Truman Gorebut her estatevested
upon execution and delivery of the deed. . . .
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Id. at 470, 115 SEE. at 411.

In Hendey v. Svann, 93 W. Va. 49, 115 SE. 864 (1923), this Court recognized as
follows: “[1]t hasbeen repestedly decided that acompletedeed cannot be ddlivered to the grantee, tobe
held by him asan escrow. In such casethe condition of ddlivery isvoid, and the deed becomes a once
effective” Id. a53-54, 115 SE. a 865. Thus, an effective ddivery of adeed isnot invaidated by the

attachment of conditions to the delivery.

Based upon theforegoing, we agree with the contentions of the Appellantsthat any
conditionsLewisClick may havetached to theddivery of the deed arewithout legd sgnificanceand did

not render the delivery ineffective.’

D. Evidence Presented in Attempt to Overcome the Prima Facie Presumption of Delivery
Having esablished theprimafacieevidencecof ddivery andtheirrdevanceof LewisClick's
impagtion of the condition thet the deed not be recorded until hisdesth, we mugt addresstheburden upon
Ms. Wadllsto overcomethe presumption of vaid and effective ddivery. “To escapethe operative effect
of the conveyance manudly or congructively dlivered or actudly or condructively accepted, the burden
restsupon thegrantor or thosewho clam under him or whoserights arejeopardized by the conveyance

to provethefact to beasheor they dlege. Inorder to entitle such personto therdlief he seeks, the proof

‘An instruction regarding the ineffectiveness of conditional delivery was not offered at trial.
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must be certain or reasonably conclusve.”” Downsv. Downs, 89 W. Va 155, 162, 108 SE. 875, 877

(1921).

In attempting to overcomethe presumption of an effective deed, Ms Wallscountered the
Appdlants caseintwo distinct manners. First, Ms. Wallsinterjected speculation which essentidly
amounted todlegationsof fraud; second, she contended that LewisClick’ scontinued management and
involvement with the propertiesafter thetransfer of the deed evidenced lack of present intent to transfer

the propertiesin 1993. We examine those issues separately below.

1. Allegations of Fraud or Impropriety

Counsel for Ms. Walls suggested as follows in the brief to this Court:

[The] jury wasfaced with two competing scenarios 1) Lew [LewisClick]

gave the deed to David soon &fter its preparation, and David theresfter

placeditinasafety depost box whereit remained until after Lew’ sdeeth;

or 2) Lew changed hismind about the conveyance, kept the document,

which was later found by David after Lew’s death and then recorded.
Thedeficiency inthat reasoning isthat no evidence was presented to support the Appel leg sspecul ative
contention thet David did not obtain or retain possession of thedeed. Further, whilethe Appdleedid not
spedificdly dlegefraud, dosng argument on behdf of Ms Wallsinduded numerous commentsregarding
dleged fraudulent scheming againg Ms. Walls. Counsd indicated his own persond observation upon firg
learning thefacts of the case by explaining, “I thought, ‘“Wow.” It just sounded wrong. | meanit wasso

dirty, thet it made me want to go home and takeashower.” Inthisregard, counsd subgtituted hisown
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conjecturesfor “certain or reasonably conclusve evidence’ of the matives or intentions behind Lewis
Click’ sactionin the aasence of any dear and convincing evidenceto support those conjectures. Downs,

89 W. Va at 162, 108 S.E.2d at 877.

Counsd for Ms Wallsdso intimated during dosing argument that there was something
corrupt about Lewis Click’ stransaction, dleging that hisactionswere“afraud.” Counsd for Ms Wals
dated that Lewiswas compelled by “greed,” that “[h]ewelched onthe ded,” that “he went out and he
created thisscheme,” and that “thiswas pretty dick.” Counsal continued, “It'sunderhanded. It's

ruthless.”®

Discussngdlegationsof fraudinthecontext of deed ddivery in Evans, thisCourt quoted,

with approval, syllabus point one of Hunt v. Hunt, 91 W. Va. 685, 114 S.E. 282 (1922), which

%Counsd for Ms. Walls assarted in closing argumentthat the deed was never truly out of Lewis
Click’ sdominion and control even though he asked David to open the safety deposit box accessible only
by David and Anne. Accordingto counsdl’ sclosing argument, LewisClick aways had the ability to
retrieve the document from hisson: “['Y]ou have got to ask yoursdf onequestion. Ifin 1996 or ‘97 or even
In ‘98 prior to hisdesath, if Lou Click would have sad, David, go down to that box and pull thet deed out
and bring it to me, what would have happened?” Counsd suggested that David would have brought the
document back to his father.

Father tellsyou to go in the corner and stand on your head, you'd
probably do it to appease him. Especiadly when it comesdowntoa
bus nesstransaction whereyou re deding with your father’ sproperty. It's
redly Lou’ sproperty. He sgivingittohissonandwife. 1t'sredly his.

The difficulty with this argument is that there was no evidence underlying it.
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counsgled asfallows “Hewhodlegesfraud must dearly and diginctly proveit, either by circumdantia or
direct evidence. It will not be presumed from doubtful evidence, or circumstancesof suspicion. The
presumption isawaysin favor of innocence and honesty.” 150 W. Va a 619, 148 SE.2d & 718-19.
Conjecture and unsupported ing nuationsdo not overcomethe presumption of vaid delivery created by
David Click’ stestimony that hisfather gave him the document and asked him to open asafe deposit box
accessbleby only David and AnneClick. To overcomethe presumption of vaidity, theopposition must
present more than mere innuendo or supposition. The contrary proof “must be certain or reasonably
conclusve.” Downs, 89W. Va at 162,108 SE.2d a 877. We concludethat the evidence presented

by Ms. Walls was insufficient to overcome the Appellants' prima facie showing of delivery.

2. Lewis Click’s Continued Involvement with the Properties
Ms Wallsdsointroduced evidencethat Lewis Click continued to manage the properties
In question after the 1993 deed, collecting rent on the properties, paying bills for the properties, and
obtaining aloan on the basis of ownership of the properties. Lewis Click aso received his homesteed
exemption for hisinterest in the property upon which heresded and continued to declare theincomeand

expenses generated from the properties on his personal income tax returns.®

The Appellesdleged that thefollowing actions congtituted evidence of lack of intent of the grantor
to vest the propertiesin his wife and son:

Homestead Exemption: Mr. Click represented that he wasthe owner of the property and obtaining atax
benefit for four to five years of approximately $350.00.

Sgnatureon Lease Contracts: Mr. Click sgned leaseswith tenants, representing that he wasthe owner
(continued...)
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Ms. Walls asserted that Lewis Click’ s continued involvement with the operation and
management of the properties contradicted the assartion that he had intent to trandfer the propertiesto his
wifeand son. Indeed, this Court has acknowledged that subseguent events may illuminateissues of prior
intent. Inthe syllabusof Frenchv. Dillon, 1220 W. Va 268, 197 SE. 725 (1938), this Court explained
asfollows:

Toconditutelegd ddivery of adeed, thegrantor must intend thet

it presently vest in the granteethe estate purportedly conveyed. The

handing of thedeed to the grantee without that intent isnot ddlivery. The

purpose of the manud ddivery may be shown by drcumdances Among

the circumgtances admissibleare the subsequent control of the property

described in the deed, and the subsequent conduct of the parties.

Of extremedistinguishing import, however, isthefact that the grantor in French maintained possession
of theactual deed instrument. The deed wasfound with other papers of the grantor after hisdesath.
Additiondly, therewas conflicting testimony regarding theddivery of thedocument, somewitnesses

tedtifying that ddivery wasintended and othersindicating that the grantor sated that henever ddivered the

deed and did not intend to.  Upon the conflicting evidence and based upon the grantor’ s possession of the

%(...continued)
of the properties.

Loan Application: Mr. Click represented that he owned the propertieswhen he obtained aline of credit
to pay for application of vinyl siding on a duplex on one of the rental properties.

Income Tax Returns: Mr. Click showed income from the property on hisincome tax returns.

Management of the Property: Mr. Click and Ms Walls continued to manage the properties, induding such
activitiesascollection of rent and arrangementsfor reparsof theproperties, without ass tancefrom David
or Anne Click.
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deed a thetime of deeth, this Court held thet there had been no ddlivery of thedeed. 120W. Va a 271,

197 SE. at 727.

In Reed v. Gunter, 101 W. Va. 514, 133 SE. 123 (1926), the fact that the grantor
remaned in possession of theland was a so congdered among numerousother factors. AsinFrench, the
grantor in Reed had retained control of the deed ingtrument, and the deed was found among his private
papersa hisdegth. Thegrantor’ sretention of thedocument raised “ apresumption that the deed was never

intended to pass the grantor'stitle. . ..” Id. at 518, 133 S.E. at 124.

In contrast to casesin which subseguent actions of the grantor induced findings of lack of
intent to convey, the Appdleein the case sub judice presented no evidence that Lewis Click lacked intent
totrander hisinterest in the propertiesto hiswifeand son a thetimehe trandferred thedeed in 1993. She
presented no evidencethat David or Anne distorted the truth in any manner or that they did not have
possession of the deed from 1993 until Mr. Click’ sdeath. The Appelleg' scaserestsuponthe assartion
that the subsequent actionsof thegrantor disoroved hisintent to convey the properties. Y et thosevery acts
arenot whally inconsstent with the Appelants  presentation of the case: specifically, that Lewis Click
wanted to continue to manage the propertiesfor hiswife and son while hewasliving; that he handied dl
finandid affairsfor hiswife and executed documentson her behdlf; ° thet Lewis Click indicated hisintent

that the deed not berecorded until after hisdesath; and that the* conditions’ of ddlivery such ascontinuing

"Ms. Walls conceded during trial that Lewis Click would typically have continued to sign
documents and conduct financial and business transactions on behalf of his disabled wife, Anne.
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to manage the properties or not recording the deed until after Lewis Click’ sdesth do not invdideate the

iImmediate and effective delivery of the deed in 1993.

In advancing her argument regarding subsequent actions of the grantor, the Appellee
emphad zed the percaived inequity in permitting anindividua to convey property and theresfter represent,
infinanda andtax documents, that heowned that property. Whileinitidly atractive, thoseargumentsare
extraneousto the primary issue posed: Did Mr. Click intend to convey hisinterest in the properties?
Alleged misrepresentations, inpursuit of finanda gain, areasegparateissuefromintent to convey property.
The Appellee essentidly asked thejury to punish the grantor for percelved misrepresentationsand to

“honor acontract” with Ms. Walls™ by discrediting aproperty conveyanceto Mr. Lewis wifeand son.

V. Conclusion
Asobsaved above, therole of the gopdlaetribund inacaseof thisnaureislimited. This
Court will only overturn ajury verdict where“the evidenceis shown to belegally insuffident to sudain the
verdict.” Alkire, 197 W. Va a 128, 475 SE.2dat 128. Indiscussng the soundnessof thisjury verdict
and therdeaf thisCourt in reviewing such jury verdict, the Appd lants questioned whether thismeatter was
gopropriatefor jury consderation. The Appdlantscontended inord argument to this Court thet thiswas

not acasein which jury consderation wasimperative Sncethe essentid factswere not in controversy.

"By referencing “acontract” in dosing argument, counsdl for Ms Wallswas presumably referring
to the original ownership of the properties with Ms. Walls as a joint tenant with aright of survivorship.
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Only thelegd conclusionsto be drawn therefrom were undetermined. This Court stated asfollowsin
gyllabus point three of Daugherty v. DeWees, 172 W. Va 553, 309 SE.2d 52 (1983): “*Whether there
has been addivery of adeed isaquestion of fact rather than of law depending upon theintent of the
grantor to vest an edtateinthegrantee”  Syl. pt. 2, Parrishv. Pancake, 158 W.Va. 842, 215 SE.2d
659 (1975), quoting, Garrett v. Goff, 61 W.Va. 221, 56 SE. 351 (1907).” Nonewould quarrel with
the assartion that aquestion of fact israised by the presentation of conflicting evidence regarding whether
addivery actualy occurred. However, theissue of “[w]hether aparticular set of facts congtitutesan
efectiveddivery” hasbeenhddtobea“questionof law” eventhough*the question of whether therehas,
infact, been addivery isaquestion which must be decided by thetrier of fact.” Majestic Bldg. Corp.
v. McCldland, 559 SW.2d 883, 885 (Tex. Civ. App. 1977). Similarly, in Oberholtzv. Oberholtz,
7AN.E.2d 574 (Ohio App. 1947), the Ohio court held that “[w]hether therewasaddivery, inthelegd
sense, under adate of facts, isaquestion of law; however, it isaquestion of fact whether thefacts, which

the law requires to constitute the delivery, exist and are proved.” Id. at 577.

An explanation of that subtle distinction is offered as follows:

What condtitutes addivery of adeed isaquestion of law, but
whether there has been avalid delivery generally presentsamixed
question of law and fact. Thefactsand circumgtances of the case mugt be
conddered, and from their detall isto be determined the legd question
whether such actsand declarationscongtitutealegd delivery. Insome
Ingtances, the actsor wordsof the grantor may so clearly evidencethe
delivery of adeed that only one conclusion can be reached asto the
adiveary-namdy, that theingtrument became an operaive conveyance-and
in such case ddivery may bedetermined asamatter of law. In most
cases, however, ddivery isto beinferred from circumstanceswhich by
ther very nature are equivoca and depend upon the subjective Sate of
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mind of the grantor. In such cases ddivery becomes aquestion of fact and
cannot be determined asamaiter of law. Thismay be true even where
the deed is placed in the actua possession of the grantee. Wherethe
question of delivery isdependent entirely upon intention, itisto be
determined from dl of the evidence bearing upon theissue, induding the
conduct of the parties. Thequestionswhether the requisiteintent to make
delivery exigted, and whether the grantor executed hisintention to pass
titleby asuffident ddivery, are both questions of fact and generdly for the
jury.

23 Am. Jur. 2d, Deeds §130 (1983).

Attempting aresolution of thisissueand discussing thefindingsof fact regarding ddivery
of the deed in Evans, this Court reasoned as follows:

Weare of theview, however, that in agrest messure the decison of this
case cdlsfor aproper goplication of legd principlesto factswhich are
without substantia dispute. Itistruethat thereis some conflict inthe
testimony but we believeit not so material or pertinent to the legal
principlesinvolved to permit more than one finding from that evidence.

150 W. Va. at 614, 148 SE.2d at 716.%

“In Fraternal Order of Policev. Fairmont, 196 W. Va. 97, 468 S.E.2d 712 (1996), this
Court noted as follows:

Many cases involve what courts term “mixed”
guestions--questions which, if they are to be resolved properly,
necess tate combining fact-finding with an e ucidation of theapplicable
law. The standard of review applicable to mixed questions usually
depends upon wherethey fal dong the degree-of -deference continuum:

“Themore fact dominated the question, themorelikely it isthetrier's
resolution of it will be accepted unless shown to be clearly erroneous.”
Tennant v. Marion Health Care Foundation, Inc., 194 W. Va. 97,
106, 459 S.E.2d 374, 383 (1995).
(continued...)
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Asin Evans webdievethat the present case requiresthis Court to gpply legd principles
to established facts. Upon thorough review of thebriefs, argumentsof counsd, therecord, and gpplicable
precedent, we condude that the lower court erred infailing to grant the Appelants: motion for judgment
asamaiter of law. Viewing theevidencein alight most favorableto Ms. Walls, we concludethat such
evidencewasinadequateto overcomethe primafacie showing of effectiveddivery and that theevidence
was legally insufficient to support thejury verdict. Syllabus point nine of Bluefield Supply Co. v.
Frankel's Appliances, Inc., 149 W. Va.. 622, 142 S.E.2d 898 (1965), provides:

When, upon the trial of a case, the evidence decidedly
preponderates againg the verdict of ajury or thefinding of atria court

upon the evidence, this Court will, upon review, reverse thejudgment;

and, if the casewastried by the court inlieu of ajury, this Court will meke

suchfinding and render such judgment ontheevidenceasthetria court

should have made and rendered.

Thesngular condusonwarranted by theessentialy uncontroverted evidenceistheat Lewis
Clickintended to divest himsdlf of hisone-hdf interest inthethree propertiesand trandfer that interest to

hiswifeand son. Itisincumbent upon thisCourt to reversethelower court and remand with directionsto

order judgment for the Appellants.

Reversed and remanded with directions

12(....continued)
Id. at 100 n. 3,468 S.E.2d at 715n. 3.
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